Over the past 30 years, the legal status of husbands and wives in marriage has undergone major changes with the result that wives are now beginning to have more of an independent legal identity than in the past and, to some extent, more of an equal relationship with their husbands although full equality has not yet been achieved. At the same time, divorce laws and policies have consistently moved toward a view of marriage as an economic partnership and away from the concept of marriage as a status totally regulated by the state and dominated by the husband. This trend has produced significant changes in the statutes, which have, to a certain extent, limited judicial discretion regulating the assignment of marital property and the awarding of alimony upon divorce. These changes have given more consideration to the contribution of wives to the marital enterprise and to the financial needs of children. In addition, recently there has been a movement toward legislating how couples divorce, particularly with regard to their ability-with or without the assistance of counsel-to conclude their divorce with minimal official action. This article explores the trends toward the equality and legal autonomy of husbands and wives in marriage and in the divorce process with particular emphasis on methods of allocating marital property and on new and simplified procedures for divorce.
A merican divorce laws and the process by which they are implemented have undergone enormous changes during the past half century. The reasons for these changes are complex but essentially have a great deal to do with changes in the nature, idea, and definition of family relationships-especially that of husband and wifechanges in the social mores, shifts in the political climate as a result of the impact of various of the civil rights movements, and changes in the legal profession.
1 Some laws that have changed regarding the process of divorce are mentioned below. Many of the topics that are discussed in this article also receive more in-depth attention in various articles throughout this journal issue. (A topic that is not addressed below is changes in child custody laws. For a complete discussion of this topic, see the article by Kelly in this journal issue.)
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Today one legal definition of marriage as being an economic partnership, although not necessarily of equals, is quite different from that which considered the relationship one of "status," totally governed by state laws which favored the husband.
2 Until the past 30 years, no serious thought could be given to a couple's formally defining the internal workings of their own marriage and family responsibilities with the expectation that the state would sanction them.
3 With regard to legal matters external to the relationship, the state, probably manifesting the hierarchical nature of marriage, treated marriage as "one," and that one was the husband. Basically, a married woman's legal identity was submerged in her husband's. For example, only about 25 years ago, upon marriage, a wife assumed her husband's domicile (permanent state residence), not because she had any choice in the matter, but because the law required it even if she had never lived in her husband's state. 4 She assumed his name, again, not because she alone or with her husband chose it, but because of custom and, in some states, by law. 5 Simple matters like acquiring credit through a credit card, taking title to real estate (like the marital home), or registering to vote could not be accomplished unless both husband and wife shared the same last name. 6 Although there may have been no legal basis for some of these rules, the custom was established by the actions of officials (like clerks in courts or in city halls), and these actions took on the appearance of law. To change the official pattern, a woman would have to initiate some legal action like seeking an opinion of the state attorney general on the legality of some official's conduct or suing the official and requesting the court to order the official to make the necessary changes in a record.
The internal (that is, personal) relations between husband and wife during marriage also reflected a dependent and subordinate role of the wife (which the law sanctioned) rather than one of equality.
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A wife's role was to be at home, raise children, contribute to the marital enterprise, and basically obey her husband. Obedience was synonymous with submission. Thus, a married woman could not be raped by her husband because a wife's body belonged to her husband. 8 The remedy for physical abuse was divorce; yet except for using cruelty as a ground for a divorce (which was not easy to prove), there were few legal opportunities for a wife to obtain relief from her husband's brutality. 9 Changes began to occur in the 1960s (with the mandatory child abuse reporting statutes) which limited the notion that family privacy was supreme and not open to public intrusion. That is to say, before the 1960s, relations (namely, how people conducted themselves) between husbands and wives and parents and children were considered to be private, not public, matters. Family violence statutes enacted within the past 25 years changed the private nature of family relations. They provide a wife with a civil remedy to protect her from an abusive husband. 10 Child abuse and neglect statutes of various kinds allow for public intervention into the parent-child relationship to protect children.
11 It can no longer be said that American law so insulates a family from public scrutiny that all forms of violence can occur with legal impunity.
12 Of course, the violence must be discovered and someone must take action by seeking the assistance and cooperation of the appropriate official agency. 13 
Divorce Procedure The Shift from Adversarial to No-Fault Divorce
Until the introduction of no-fault divorce, American divorce procedure had been and, in instances where the action is for a fault, still is based on the adversarial model. This model assumes protagonists: each party, free of fault, suing the other in court. American law has never adopted a transactional approach to divorce which would allow a husband and wife to enter into a private divorce agreement without any official involvement (like a judge or a court clerk) at all.
14 With the adversarial model came a body of law based on English equity principles. 15 For example, under a fault system, among other limitations, divorces could not be consensual, and a divorce could be defended and defeated because of the conduct of the plaintiff (the moving or petitioning party). Further, years ago, if both plaintiff and defendant were guilty of fault, theoretically, unless changed by statute, neither could get a divorce. 16 The old English adages applied in divorce: one must do equity to receive equity, and one must come into court with clean hands. Divorce actions have been described as resembling those for torts (civil wrongs). To recover in tort, one must show that one was not at fault or has not contributed to the wrong.
Fault-based divorce . . . not only affected the grounds for obtaining a divorce but also influenced the assignment of children and property.
When a fault-based system of divorce was the exclusive method of obtaining a divorce, evidence for formally proving grounds-for example, cruelty or adultery-was critical. If the ground was not proven, no divorce could be granted. Because of the strict requirements for cruelty and adultery, the grounds were often difficult to prove unless there was secret collaboration with the defendant. In the case of adultery, which was the only ground for divorce in New York until 1967, 17 it was not uncommon for a spouse to fake an adultery scene. The situation was so bad in New York that, as early as 1945, the Committee on Law Reform of the Association of the Bar of the City of New York recommended divorce reform to the state legislature. A portion of the report read: "We . . . urge a liberalization of the divorce laws under proper legal sanctions. We do so in the hope that we may thus eliminate what has come to be recognized as a scandal, growing out of widespread fraud, perjury, collusion, and connivance which now pervade the dissolution of marriages in this State." 18 In states where there were a number of divorce grounds and a judge wanted to grant a divorce but was not presented with persuasive evidence, he or she might interpret the ground for divorce broadly, for example by interpreting the ground of cruelty (which customarily required some evidence of physical force) to mean emotional or mental distress without any physical manifestations such as a slap or a punch. The result was that divorce cases were often considered illustrations of two processes occurring at the same time. On the level that could be observed in court, there was the formal process of a divorce case: lawyers and litigants going through the motions of a civil law suit. On another level, there was private understanding between lawyers and litigants that there would be a certain amount of lying and perjury. Because of this mutual pretense, divorce practice was considered to be low level, and judges assigned to hear divorce cases were often thought to be part of the legal charade. Thus, they were not very competent and had little respect for the legal system.
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Fault-based divorce, the model that existed in the United States for years and still exists (in some instances side by side with no-fault) in about 30 states, 20 not only affected the grounds for obtaining a divorce but also influenced the assignment of children and property. 21 It was hard to separate the evidence for proving a ground like cruel and abusive conduct or adultery from the litigation over who was assigned custody of what child and how much a spouse would have to be paid in alimony. At least one state, Florida, by statute denied a woman alimony if she was proven to have committed adultery. And appellate case law is filled with cases in which a spouse is denied custodial rights in the first instance or after a modification hearing on the basis of moral turpitude.
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During the 1960s and early 1970s, the legal profession and state legislatures came to realize the deplorable state of divorce laws and practice. 23 Respect for divorce law and procedure, if there ever really was any, had declined. Reform was needed not only in terms of changing substantive laws, like grounds for divorce, but also with regard to the process of divorce.
The thought was that the law should not mask deception but should, as far as possible, reflect reality. It was at this time that the Governor's Commission in California found that the fault-based divorce laws in effect in California were no longer viable and should be replaced with laws that allowed a divorce without a showing of fault. Thus, in 1969, California became the first state to implement a divorce law without any fault-based grounds for divorce. Although, because of strong resistance from some segments of society, only a few states have entirely done away with fault as a basis for divorce, all 50 states have enacted some type of no-fault provisions as part of their divorce laws. 24 Whether a client chooses a fault or no-fault divorce depends on the facts of the case and the laws specific to fault and no-fault divorces.
At the same time that no-fault divorce laws were being enacted, a major procedural reform was taking place: changes in residency laws. Prior to 1970, it was not uncommon for a state to have a one-or two-year residence requirement before a person could file for divorce. The idea behind such residence requirements is that a state should have an interest in the status of a marriage before it allows its courts to be used for dissolving that marriage. In addition, residence requirements provide a certain amount of time to consider divorce. Further, for practical reasons, long residence requirements, like two years, act as a deterrent to divorce and reflect a policy of marriage being a serious undertaking, not easily dissolved.
25 Nevada, with a short residency requirement of six weeks, had the dubious distinction of being the "divorce mill" state, and "the road to Reno" became another way of saying "the road to divorce."
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Reducing the length of time a person must live in a state before he or she may petition for a divorce is a reflection of that state's view of marriage and divorce. The longer the residence requirement, the more likely it is that the state views marriage as a serious institution worth preserving. In addition, a long residency requirement discourages persons not having lived in the state for a certain length of time from seeking a divorce there. The theory, rightly or wrongly, is that a state has an "interest" only in marriages of its domiciliaries. The general view has been that a divorce action should not be like a tort action. A tort action (a transitory action) allows the damaged party (plaintiff) to sue the wrongdoer (tortfeasor) wherever he or she can be found. No state takes the position that divorce should occur in a state that has no contact with the marriage at all, although the statutory trend seems to be clearly in the direcIt is an oversimplification to say that once a no-fault system of divorce is in place, the idea of fault is abandoned.
tion of shortening the time necessary to live in a state before one can sue for a divorce.
27 As more and more states either relax their grounds for divorce or adopt a liberal no-fault system, the need to leave a state to get a divorce-what the law terms (with negative connotations) migratory divorce-becomes less and less important.
No-Fault Divorce
It is an oversimplification to say that once a no-fault system of divorce is in place, the idea of fault is abandoned. It is important to note that there are two kinds of no-fault divorce statutes: those that allow one of the spouses to contest the claim that the marriage is "irretrievably broken" or that the spouses are "incompatible," and those that do not allow any contest. In the first kind, if one spouse claims that her marriage is "irretrievably broken" and her husband claims it is not, the wife must prove her allegation by what amounts to factors that might have been satisfactory to show a fault ground. 28 Where there is no contest, one spouse's allegation of "incompatibility" might be sufficient for a judge to grant a divorce. The pure no-fault model-that which does not provide for a contestbasically allows one spouse to leave the marriage at will. It also minimizes the role of the judge. 29 But it must be emphasized that no-fault in this context only operates to terminate the marital relationship. It does not affect the assignment of property or the custody of children, both of which are separate issues.
There has been a great deal of discussion in the academic literature as to the effect of no-fault divorce on the divorce process and on society as a whole. It is generally believed that no-fault divorce has decreased the acrimony and hostility between the spouses and civilized the process. 30 There is no more need for charades. Two questions have been raised with regard to the social implications of no-fault divorce. The first concerns the rate of divorce: Has the advent of no-fault divorce increased the divorce rate? A second question is whether a pure nofault divorce economically favors one spouse over another. There is no clear and simple response to the first question. Most researchers have concluded that there is little if any causal relationship between the introduction of no-fault legislation and the rise of divorce even though, during the years in which this legislation was enacted (1970 to 1975) , there was a substantial increase in the number of divorces, from 2.5 per 1,000 population in 1965 to 3.5 per 1,000 in 1970 and 4.8 per 1,000 in 1975.
The explanation most frequently given for stating that no-fault legislation had little effect on the divorce rate is that fault laws were ineffectual and were not complied with anyway. Thus, removing fault provisions or adding a no-fault provision would have little impact on the number of divorces rendered. One scholar who has reviewed the significant research in the field and conducted his own inquiry differs from the conventional view. 31 He found that in 31 states there was a correlation between the no-fault divorce legislation and the rate of divorce. However, he could give no clear explanation as to the reason. There are too many variables, including individual states' residency requirements and the actual no-fault standard in each state, as well as a particular state's political, social, and cultural make-up. He has written that "it is not feasible to discern why some no-fault laws did and others did not affect the divorce rates. . . . There is a sizable gray area in which individual laws may or may not have impacts." 32 In other words, it appears that the most accurate statement that can be made is that no-fault divorce laws apparently stimulated divorce in some states but failed to do so in others.
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As to whether no-fault divorce favors one spouse or another, again it can be said that it is not absolutely clear whether this is so or not. One researcher has maintained that, at least in California, divorced women are economically worse off than their divorced husbands, perhaps because judges, using their discretion, have awarded inadequate support orders. 33 A more recent study concludes that the effects of no-fault on the economic condition of divorced women "were either modestly benign or neutral."
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While no-fault divorce may not have a major adverse effect on women, this does not mean that the same can be said about divorce itself. There seems to be no dispute in the literature about divorce's negative effect on women. 35 The reasons for this latter phenomenon have much to do with the fact that the social and financial position of the wife, who usually has custody of the children, tends to be frozen at the time of divorce, while the husband's position is more fluid. In other words, a working husband may have his alimony and child support payments calculated on the basis of his existing job at the time of divorce. There may be little or no consideration of his future finances such as his working overtime, receiving a promotion, or taking a second job. If any of these eventualities do occur and a divorced wife needs additional support for herself and her child, she must seek a modification of her alimony decree and child support order on the basis of "changed circum-stances."
36 However, such modification actions would require her to obtain counsel, collect evidence, and secure a hearing date. Doing so takes money and time, namely to pay a lawyer and to obtain a date for a hearing.
If a divorced wife chooses to work outside the home after divorce, she may find that her years out of the commercial work force have put her in an economically disadvantageous position compared with men and women who did not leave the labor force to raise children.
37 Divorced husbands do not necessarily have the same experience. In fact, men who stayed in the work force throughout their marriage may have more opportunities to increase their income by taking advanced training in their particular career and being promoted. In addition, men tend to remarry more quickly than divorced women and may benefit financially from their new wives, especially if they are women working in the commercial world. (For further discussion of no-fault divorce, see the article by Carbone in this journal issue.)
Specific Aspects of Distribution of Economic Resources
With the inclusion of no-fault divorce in American law, the emphasis in a divorce case has shifted from determining and proving fault grounds for divorce to determining what are marital assets and how they should be assigned. For the most part, the economic aspects of divorce constitute the main concern in divorce negotiation in lawyers' offices and the major time in litigation. Divorce that involves a couple with substantial financial resources has become so complex that, in order to prepare for such a case, lawyers must hire not only accountants but experts in special types of valuations, such as those who specialize in valuing the position (including benefits and advancement possibilities) which a spouse holds and the industry in which a spouse's business is located. The reason for this change in divorce practice and litigation is that marriage is now considered an economic partnership in which each spouse may have an interest in the other spouse's business or career.
Property Distribution
Two kinds of marital property systems have existed side by side in the United States: the common law system and the community property system. 38 The common law property system is based on evidence of title. In other words, under the common law property system, the motto "He who holds title takes the property" has a ring of truth to it. Under the community property system, found in nine states in the western and southwestern part of the country, the distribution of marital property (accumulated during marriage) upon divorce is theoretically based on the principle that each spouse owns an undivided one-half interest in each community property item. While four of the community property states seem to conform to the fifty-fifty split (assuming there has not been a prenuptial agreement that assigns property according to a different formula), the other five incorporate equitable distribution principles (that is, a judge considers the equities of a case) which may result in a different formula than an equal split.
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In the past 20 years, there has been a major decline in the number of states that either by statute or by case law adhere to the old common law property system. In fact, only North and South Dakota lack a statutory scheme deviating from the title theory of marital property. 40 Now, the prevailing method of assigning marital property upon divorce is called equitable distribution. Basically, equitable distribution has changed the nature of the judicial inquiry when making an assignment of property. Instead of asking who holds title, the questions asked are: What is considered marital property regardless of title?
With the inclusion of no-fault divorce in American law, the emphasis in a divorce case has shifted from determining and proving fault grounds for divorce to determining what are marital assets and how they should be assigned.
Who has contributed to the acquiring of that property? Who has helped to enhance its value or who has depreciated the property? When should it be valued (for example, at the time of separation, of initial court petition for divorce, or of the divorce trial) and what is its value? Who should be assigned it? A whole body of law has developed to give courts guidance in answering these questions, but the fundamental as-sumption of equitable distribution is that marriage is an economic partnership in which there is a shared enterprise. In some respects the modern American marriage is an investment which, at times, pays off (in a long and productive relationship) and, at other times (divorce), does not.
More than a decade ago, marital property was thought of as mainly tangible items like a house, an automobile, a painting, or cash in the bank and investments. Today, the definition of marital property goes beyond these items to include less obvious ones like, for example, pensions, interests in a spouse's business, reputation, or career. 41 The reason for this phenomenon has a great deal to do with the changes that have occurred in society. That is, for most Americans today (although this may be changing because of the current economic recession and companies' downsizing their work forces) one's job-the work place-generates one's property, not one's family (by way of inheritance).
42 Thus, instead of accumulating wealth in investments in land and in stocks and bonds, and inheriting money from relatives, most Americans derive their assets and status from their employment. In addition, economic contributions to the marital enterprise are not limited to those directly created by employment outside the home (such as a salary) but by contributions made within the home itself. Thus, in the context of a divorce, a value may be placed on a wife's Economic contributions to the marital enterprise are not limited to those directly created by employment outside the home.
(or husband's) household services, which include caring for the marital house and raising children. The percentage of the marital property awarded to a spouse who performs household services during the marriage and does not work outside the home varies according to the facts of the case. 43 One state considers homemaker services only to the extent that they contributed to "the acquisition, preservation and maintenance, or increase in value of marital property." 44 The nature and provision of equitable distribution statutes vary from state to state. Basically state statutes contain a list of factors that a court must consider to properly determine the assignment of property. 45 One goal of enacting such legislation was to provide guidance to judges. A second was to provide some uniformity in decisions. Although at first blush stating factors that must be considered for making an assignment of marital property might seem to be a method to limit judicial discretion, the history of the application of state statutory provisions has not proved this to be true. In other words, even though judges are governed by statutory provisions, there is still wide discretion in interpreting statutory factors and applying them to a particular situation. In fact, one commentator has gone so far as to label equitable distribution as "discretionary distribution of property." 46 The factors that are considered in the assignment of property are not weighted equally. Nor does an equitable distribution provision provide a formula. The statutes merely state that certain factors are to be considered, thus allowing the judge to set his or her own priority of importance. Some attempts have been made to create either a presumption of equal division or a fifty-fifty starting point for division. A handful of state statutes contain a presumption that marital property will be divided equally. At least two states have provisions which contain presumptions that the contribution of each spouse to the acquisition of property during the marriage is equal or at least substantial. 47 We have had nearly a quarter of a century of experience with some form of equitable distribution. Has the existence of statutory factors reduced judicial discretion? What trends can be discerned? Equitable distribution legislation has limited judicial discretion to some extent but certainly has not eliminated it. 48 A review of the statutes and case law suggests that, absent statutory guidance, courts are generally more likely to divide property equally in long-term marriages (fifteen years and longer) and, conversely, less likely to presume equal division for shortterm marriages (one to three years). 49 The assignment of property upon divorce is only part of the economic consequences of divorce. Alimony and child support are additional financial considerations. Both have undergone major changes in the past 30 years.
Alimony
Until the passage of the Married Woman's Property Acts in the mid-nineteenth century in the United States, a woman's property became her husband's upon marriage. A husband, then, had the duty to support his wife during marriage. Upon divorce that duty continued under the legal term alimony. It was customary to say that alimony was based on a balance between the husband's ability to pay and the wife's needs. English legal history reveals that the amount of an alimony award was based on the station of life that the wife enjoyed during her marriage and, to some extent, on the value of the property she lost control over and which the husband acquired upon marriage.
50 Unlike today's equitable distribution laws, which include factors for a judge to consider in assigning property, 45 before the enactment of these laws, there were no standardized statutory guidelines, which resulted in judges' using their own discretion in making awards. At that time, no thought was given to the now-accepted idea that a wife may have contributed something of value to the economic well-being of the family (as she did in the past, although this is often lost sight of, by bringing her own property into the marriage) by her household services or by giving up certain opportunities in the commercial work force and that the husband's payment of alimony was really repayment of what was owed to the wife. In other words, today alimony is considered to be a right possessed by a wife, not a privilege that may or may not be judicially recognized.
In reading appellate cases decided more than 30 years ago, it is not unusual to find instances where a wife who divorced her husband after 10 years of marriage (during which time she did not work outside the home) received alimony for the rest of her life. Why was lifetime alimony routinely awarded in the past? One thought is that, if a wife never worked outside the home, she would not have qualified for any benefits like a private pension or Social Security. Thus, if she were divorced without any financial support from her husband and unable to find a job, she would become a public charge. Perhaps, in those old cases (before 30 years ago), alimony could have been thought of as a substitute for a pension or Social Security except that instead of a pension or government Social Security check, a wife would receive one from her former husband. Another view is that alimony serves as severance pay paid out either in a lump sum or in installments. If one viewed alimony as like either a government benefit or severance check, one would have to think of the marriage relationship as similar to that of an employer and employee with the husband acting as the employer.
Alimony was the economic link that continued a relationship between divorced spouses. That is to say, if a husband had a duty to pay alimony, he was forced to have some kind of relationship with his former wife. In other words, he had to communicate with her, even if it was by As attitudes toward the role of men and women in marriage as well as the definition of marriage itself changed, so did the concept of alimony.
mailing her a check. If the divorced husband remarried, that fact alone did not ordinarily discharge his alimony obligation. He had to consider his first wife (and first family if he had children) in all his economic planning. Permanent alimony meant that a divorced wife could passively receive her former husband's alimony without any effort to reduce her financial dependency on him. As attitudes toward the role of men and women in marriage as well as the definition of marriage itself changed, so did the concept of alimony.
Today long-term permanent alimony is an unusual outcome of a divorce except in a very long marriage (of 20 years or more), where the wife is not in good health or has been out of the commercial work force for so long that she is now unemployable. In its place is short-term alimony (for a few years to help a wife through the difficult period of postdivorce adjustment) or rehabilitative alimony.
Rehabilitative alimony is a phenomenon derived from the application of judicial discretion in alimony cases. 51 The thought is that divorced wives should ac-tively attempt to reduce the husband's alimony obligation by developing skills to become employable. 52 In a way, conceptualizing rehabilitative alimony in this way suggests the idea of mitigation of damages in contract law-that is, that a contracting party should try to reduce the amount Today, child support is governed by standardized guidelines to which judges must conform or express reasons for their deviation.
owed her under a contract. In divorce, it would mean that the divorced wife eventually would have to seek employment, and if the wife needed additional education to obtain a position, the husband would support his divorced wife to secure the education. 53 In a way, rehabilitative alimony is designed to take into account the spouse's (usually the wife's) lost opportunities for either education or employment advancement.
Child Support
The process for awarding child support is currently in reform. In the past, the amount of child support awarded was a simple matter of judicial discretion, 54 and court-ordered child support tended to greatly undervalue the true costs of raising children.
55 Today, child support is governed by standardized guidelines to which judges must conform or express reasons for their deviation.
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Prior to 1984, when the U.S. Congress passed the Child Support Enforcement Amendments, child support orders very often bore no relationship to the cost of supporting a child, were not complied with after a few years, and were not zealously enforced. For example, child support obligors, mostly fathers, failed to fulfill their support obligation at the rate of $4 billion annually. In addition, half of the divorced custodial parents did not have a support order to enforce. 57 With no other means of support, divorced women turned to departments of public welfare to assist them in raising their children. This placed an unusually severe financial burden on public welfare agencies and the taxpaying public. To reduce divorced women's dependency (as mothers) on public funds, the federal government's Child Support Enforcement program provided creative ways of forcing fathers to comply with court orders and, ultimately, to support their families. 58 For example, specific enforcement remedies include wage withholding, imposition of bonds, securities or other guarantees, liens on real and personal property, and interception of federal and state income tax refunds.
Even with the new legal machinery in place and support laws on the books by way of child support guidelines, recent data indicate that a large number of children are still not receiving support from the parent with the obligation. 59 One explanation for this phenomenon is that the custodial parent herself does not seek support because she thinks it would be futile or because she does not want to have to communicate with her former husband. 60 In such cases, if the mother seeks assistance from the welfare department, the department seeks reimbursement from the delinquent father if the father can be found and he has funds. Of course, if the current economic conditions persist and parents with support obligations are unable to find employment, nonsupport of children will continue to be a major social problem as well as a drain on public welfare funds.
In the present economic climate, judges have a difficult time arriving at an economic balance between the divorced spouses when there just are not enough finances to support the reorganized family. Attempts are made to preserve some assets, and where possible and economically practical, the spouse who will be raising the children is assigned title to the family home. 61 Further, child support obligations may not necessarily be abruptly stopped in some states when a child reaches 18 if he or she is in college. 62 (For further discussion of child support awards and enforcement, see the articles by Garfinkel and by Roberts in this journal issue.)
Divorce and Decision Making
Throughout this article, judges and lawyers have been referred to as the major decision makers in the divorce process. This is so because, as stated previously, divorce uses a judicially managed adver-sarial model in a court setting for determining an outcome. The adversarial process for divorce has been subject to major criticisms because it has been thought of as creating antagonists. Use of the term "versus" in the title of a divorce case pits husband against wife. The alternative approach could be to label a divorce case as "In the Matter of the Divorce of Husband (Name) and Wife (Name)."
Is the judicially managed adversarial model always appropriate for divorce? Because, as with other civil matters, the legal costs of divorce have increased dramatically as a result of such factors as attorney's fees and the costs of hiring experts, there has been a consumer demand both to simplify the divorce procedure and to make divorce available without using a lawyer. In response to that demand, six states (California, Colorado, Indiana, Minnesota, Nevada, and Oregon) have enacted legislation providing for summary dissolution of marriage, a form of divorce that does not require the parties to make a court appearance or to use a lawyer (although they may still do so), but merely to file a form with the appropriate government body. The legislation addresses uncomplicated divorce. Thus, as a general statement, it may be said that summary dissolution provisions apply to cases in which the parties have been married for a short length of time, have limited assets, have no children, and mutually desire a divorce. It should be emphasized that summary dissolution is a formal method of terminating a marriage because public documents must still be completed and officially filed and approved. (Indeed, no American jurisdiction permits a private, informal, unregulated contract of divorce.) But unlike the conventional formal adversarial model managed by a judge who makes the decision, in summary dissolution it is the parties themselves who are the principal actors and decision makers, not lawyers or judges.
A development related to summary dissolution is the simplified divorce procedure. A simplified divorce procedure (called summary process or divorce by mutual consent in some jurisdictions), unlike summary dissolution, requires a court appearance. However, the divorce is granted on the basis of mutual consent of the parties, rendering the court appearance a mere formality. Such a process also lessens or eliminates the need to procure a lawyer. Some form of simplified divorce procedure has been adopted by Alaska, Arizona, Connecticut, Florida, Hawaii, Illinois, Mississippi, Montana, Ohio, Tennessee, Washington, and Wisconsin. 63 Surprisingly, there has been little commentary or analysis concerning summary dissolution or simplified divorce. Therefore, it is difficult to assess how many couples have used these procedures with or without legal counsel. However, the advantages of summary dissolution and simplified divorce are clear. They decrease the costs of obtaining a divorce by streamlining the divorce process and by rendering it less time-consuming both for the divorcing couple and for court personnel. These procedures may be an attractive model for many states to adopt if the costs of divorce continue to rise out of the reach of an increasing number of people.
Mediation
In complex divorce cases-those in which the custody of children is in dispute and where complicated property issues are to be resolved-divorce by registration or summary dissolution procedures may be inappropriate. A major question is how to resolve complex cases in the most efficient and civilized manner.
In contrast to decisions imposed by lawyers and judges, mediation promotes party self-determination and decision making by consent.
There is no question that people tend to respect decisions in which they have had some input or, at least, the opportunity to be heard and to have presented their views. This is true with regard to complying with laws on a broad scale or making decisions on a personal level. Applying this principle to divorce means that spouses who participate in the decisions about their children and about their finances are more likely to comply with those decisions than are those who have a decision imposed upon them without their having had an opportunity to be heard.
In contrast to decisions imposed by lawyers and judges, mediation promotes party self-determination and decision making by consent. Although mediation has been a major method of resolving disputes in the labor field as well as in family counseling settings, its use in divorce on such a large scale is relatively new. Its focus in divorce is on resolving a variety of family issues which become crucial for a divorce but may continue to exist in some form or another after a divorce decree is issued. Therefore, unlike mediation in other settings, mediation in divorce must take into account that the parties may continue to have a relationship after the divorce judgment.
The mediation process facilitates the effectuation of a formal agreement in a relatively informal atmosphere using a presumed neutral third party as mediator. The mediator, in helping the parties to come to an agreement, may help clarify issues, suggest possible accommodations and alternatives, assist the divorcing couple to develop their own parental, financial, and property agreements, and help promote decision making within the Because mediation is nonadversarial, many technical legal issues, like procedure and rules of evidence, are set aside.
family. Mediation differs from courtroom litigation in that it is not adversarial in nature. Instead of each party's retaining a lawyer who advocates for him or her, the parties speak for themselves and there is usually only one neutral mediator.
There are several advantages to the mediation process with an experienced mediator. It may be less expensive and more expeditious than protracted courtroom litigation. Mediation may be a more humane process than an adversarial proceeding and, in some instances, may be better able to discover and address the emotional issues that may be having a negative effect on resolving practical legal problems. Lawyers (especially those who specialize in litigation) in an adversarial proceeding are often accused of actually reinforcing conflict between the parties and creating obstacles to settlement. In some instances, this may be true. Because mediation is nonadversarial, many technical legal issues, like procedure and rules of evidence, are set aside.
The mediation process in divorce, however, poses a few potential problems. The leading writers in the field suggest that mediation between people of unequal bargaining power tends to lead to agreements reflecting that inequality. 64 Therefore, mediation is particularly appropriate for parties who have already achieved some independence and have relatively equal bargaining power, but may be less appropriate for parties of unequal bargaining power.
The concept of divorce mediation has not yet gained complete acceptance by the general public because many divorcing couples seek lawyers first, and the lawyer's initial response may be to rely on traditional litigation strategies. Generally, the highest level of participation is found in compulsory mediation programs such as those found in California which, in 1980, made such mediation mandatory for contested custody and visitation issues. Today, more than 30 states have such a mandatory mediation requirement. Voluntary mediation programs do not attract a substantial number of participants. This has been attributed to the legal community's somewhat neutral attitude toward mediation and the public's lack of information about mediation as an alternative to the adversarial process. However, researchers find that those who undergo the mediation process achieve a more successful outcome both in the short term and the long term than do their adversarial counterparts. 65 Because parties are often more satisfied with the agreements which they, themselves, have forged through mediation, they are more likely to follow the terms of those agreements than court ordered settlements. Mediation has not met with unanimous approval from the legal community.
When mediation was first suggested as an alternative conflict resolution mechanism, it was criticized by some lawyers, who saw it as an intrusion by nonprofessionals. It was said that, just at a time when divorce was becoming highly complicated because of the newness of equitable distribution, lay people were becoming involved with decision making in the divorce process. How can a nonlawyer know the complexities of marital property laws when lawyers themselves may be unaware of them was one question. 66 Such criticism has waned as mediation has matured into a conventional method of resolving disputes, and a mediation industry has developed in the metropolitan areas of the country. Lawyers themselves can be mediators (although they may not act as lawyers in the case if they are), and nonlawyers can be trained in the complexity of the law so as to assist spouses properly.
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(See the article by Kelly in this journal issue for further discussion of mediation.) Some states have built into their divorce system procedural stoplights in order to attempt to resolve disputes along the way toward an actual trial. For example, in Massachusetts some probate courts have established pretrial conferences which have the effect of trying to reach consensus on divorce matters. These pretrial conferences, led by the judge who will hear the case with lawyers and their clients present, are not meant to mediate the dispute, but are designed to give the judge a fair assessment of where the parties are in their negotiation. The judge can then attempt to have the lawyers reach an agreement on all or certain issues, thus minimizing the length of a trial.
The Future of Divorce
There seems to be no end to legislative activity insofar as divorce law and procedure are concerned. On one hand, there is a feeling that divorces should be prevented or, at least, made difficult because of the belief that divorce results in a number of social ills including juvenile delinquency. 68 More than 20 years ago, Professor Max Rheinstein responded to conclusions of this sort by writing that it was not divorce that caused social ills, but marriage breakdown. 69 Some legislatures are constantly reviewing substantive laws and procedures in an effort to improve them by making the laws more realistic and the process more efficient.
No-fault divorce is now a part of American jurisprudence. There seems to be no returning to the past when divorce was difficult to obtain because of our reliance on English law that reflected a culture and customs of a different time and place. With no established national church in the United States, where we have a more heterogeneous population than in Great Britain, we are not held hostage to a single religious dogma. Nonetheless, some states in the United States have been dominated by particular religious groups who have influenced divorce legislation. If the immediate past history of divorce is any indication of the future, reforms will most likely be in the Some states have built into their divorce system procedural stoplights in order to attempt to resolve disputes along the way toward an actual trial.
direction of further relaxing substantive and procedural laws regarding divorce. However, the requirement of the presence of at least one spouse at the divorce hearing will probably not be abandoned. In other words, divorce by proxy or divorce by mail, either in the United States or in a foreign country, like renewing a license or a passport, will not be attractive alternatives because of our fundamental belief in marriage and family as serious American institutions requiring personal attention and the investment of time and concern. Divorce by registration or summary procedure-the wave of the future-requires the presence of both parties and the involvement of some official who reviews documents and issues a divorce.
Divorce by the conventional adversary method is expensive. The costs of securing a divorce are high because of the present hourly fee of lawyers (in metropolitan areas like New York, Boston, Chicago, Los Angeles, and San Francisco, well-known divorce lawyers charge anywhere from approximately $125 to $350 an hour) and the absence of legal aid lawyers who handle divorces. Reports from judges suggest that, at the present time, an inordinate number of litigants are pursing their cases themselves, that is, acting as their own attorneys-pro se. 70 This practice presents difficulties for the court system (because pro se cases do not move through the system in an orderly fashion as compared with cases handled by lawyers) and for the judges who, according to judicial ethics, must be neutral and are not allowed to act as counsel to litigants, yet are confronted with the reality that the litigants need assistance. Institutional responses for pro se cases are varied. One is to refer the litigants to lawyers who are willing to represent them at a reduced rate. A court in Arizona features a video that runs continuously and provides litigants with basic information about divorce procedure. Some courts have volunteer lawyers (in the court building) not to represent litigants but to be available to them as consultants or aides.
Just as important as it is to litigants with uncomplicated divorces to provide them with inexpensive and timely divorces, it is vital to those going through a complex divorce to provide a setting that reduces, to the extent possible, the anxiety of getting a divorce. Currently judges and court staffs, despite their knowledge and experience, are often overwhelmed by both the As substantive family law has become complex . . . divorce law practice has become extremely complicated.
volume and complexity of divorce cases. In many states, a reform movement is under way to establish integrated family courts that would handle the range of family related matters (divorce, child protection, guardianship, domestic violence, etc.) with both specialized staff and specialized services. 71 Whether or not courts are formally integrated to handle family disputes, the goal of creating a court system that is both more accessible and more helpful to families will likely continue to spur court improvements nationwide.
The tension that exists in divorce is that, on one hand, the economic and child custody aspects of divorce are extremely complex requiring the use of traditional procedural mechanisms for discovering facts. On the other hand, there is a desire to simplify, expedite, and reduce the financial and emotional costs of the divorce process by utilizing as many alternative conflict resolution methods as are appropriate. Additionally, family courts can serve as a community-based institution that coordinates all legal matters dealing with the family in a holistic manner. That is, it can provide necessary social and psychiatric services that may be incident to the divorce on the site of the court. It can be the institution to which divorced spouses as well as children of divorce can turn for future services such as postdivorce counseling.
For years lawyers who handled divorce and judges who heard divorce cases were looked upon by their colleagues at the bar with some disdain. Perhaps the reason for this lack of respect was that family law in general was considered "soft law," something less than the "hard law" of corporations, property, or taxation. It dealt with the brute facts of life, not its theoretical or intellectual aspects. As substantive family law has become complex, especially those laws dealing with the assignment of marital property, divorce law practice has become extremely complicated. No longer is it the practice of the inexperienced lawyer. Today, to practice divorce law, a lawyer must have a working knowledge of all aspects of pensions, business law, property law, estates, bankruptcy, and taxation. The divorce of spouses with considerable wealth today can take on the attributes of a dissolution of a business partnership.
But, no matter what the economic position of the divorcing spouses, divorce is an emotional experience that can leave lasting scars on husbands, wives, and children. The goal of any divorce procedure should be to lessen the scarring process. This means that those professionals involved in divorce ought to be aware of the impact they will have on the parties involved and approach their task of, in the case of lawyers, helping their clients get through the ordeal or, in the case of judges, deciding cases (knowing their own limitations and their inability to foresee the future clearly) in a fair, just, and timely manner. , 1983, pp. 1-4, 115-18, 225-28, 350-53, 495-98. 2. See note no. 1, Weyrauch and Katz, pp. 14.
3. Consider, for example, an excerpt from a contract entered into in 1877: "We, the undersigned, hereby enter into a copartnership on the basis of the true marriage relation. Recognizing love as the only law which should govern the sexual relationship, we agree to continue this copartnership so long as mutual affection shall exist, and to dissolve it when the union becomes disagreeable or undesirable to either party. We also agree that all property that shall be acquired by mutual effort shall be equally divided on the dissolution of said copartnership. Should any children result from this union, we pledge ourselves to be mutually held and bound to provide them support whether the union continues or is dissolved."
The Supreme Judicial Court held that, as a marriage contract, it was unenforceable. Since by 1892 the parties had not gone through a formal marriage ceremony or had lived in a state that legally recognized their relationship as marriage, they were not married. Peck v. Peck, 155 Mass. 479, 30 N.E. 74 (1892) . It is perfectly possible that now in some American states such a contract would be enforced not as a marriage contract but as a cohabitation contract. 13. In the early 1960s, the Children's Bureau of the U.S. Department of Health, Education, and Welfare set up a working group to study the law's response to child abuse. It was at this group's meeting that Dr. C. Henry Kempe presented his findings regarding battered children. This author was a member of the working group which was led by the then chief of the Children's Bureau, Katherine Oetinger. The result of that group's work was the Model Mandatory Child Abuse Reporting Act, which required certain professionals to report incidents of child abuse. There were obstacles that we met in proposing the act to states. One concern was family privacy and the confidentiality of the doctor-patient relationship. It is interesting to observe the advancements that have been made in 30-odd years and how there are few questions about privacy and confidentiality today.
14. Nevertheless, some people do assume that they are divorced because they have deserted their spouses or gone through certain motions or signed legal documents in a lawyer's office. Legally, however, they are not divorced. In a 1961 law review article Professor Henry Foster coined the phrase "common law divorce," which he defined as "the private termination of marriage, independent of judicial action, which may be relied upon by the parties as carrying with it a privilege to remarry." There is no such doctrine as "common law divorce" in American law. Foster, H.H. , from a lawyer's viewpoint, are bad because of the corrupting effect which their administration has had upon our courts. The keystone of our Western democracy is the integrity and honesty of our courts, and the knowledge that any citizen who has been aggrieved will obtain just and honest dealing there. Our divorce practice has become an evil in that it has corrupted and degraded those courts." 28. An illustration of this point is the Florida case of McClelland v. McClelland, 318 So. 2d 160 (1975) , where the District Court of Appeals permitted the wife to plead adultery as the cause of an irretrievably broken marriage.
29. This was emphasized in the Florida case of Ryan v. Ryan, 277 So. 3d 266 (1973) , where the Supreme Court of Florida wrote that a judge is more than a ministerial officer in divorce cases. To the Supreme Court of Florida a judge must make a "proper inquiry" to determine whether a marriage is irretrievably broken (the no-fault basis for divorce in Florida).
30. Deborah L. Rhode and Martha Minow observe that, although decreasing acrimony and hostility between the parties was a worthy goal, the early reforms in no-fault divorce did not pay sufficient "attention to vulnerable groups . . . ." They write: "Early no-fault reforms gave no special attention to the concerns of particularly vulnerable groups such as displaced homemakers with limited savings, insurance, and employment options; families with inadequate income to support two households (a problem disproportionately experienced by racial minorities); or couples with no children, no significant property, and no need for a formal adjudicative procedure. Nor was child support central to the reform agenda; it appeared only as a side issue, buried within custody and other financial topics.
. 32. See note no. 31, Marvell, p. 543. This statement is attributed to Thomas Marvell who reviews the literature dealing with the impact of divorce rates and the advent of no-fault divorce. He maintains that one cannot make a blanket statement that no-fault divorce has had no effect on the divorce rates. He criticizes the research done in the field, claiming that the methods used (for example, cross-sectional design and time-series analyses) were not well suited for the research. He claims that "the visual observation of graphs" is "unlikely to uncover subtle effects." Further, he states that some studies used incomplete data (like petitions filed instead of divorces granted) and incorrect dates for the passage of laws. Another view is stated by Herbert Jacob. He writes: "It is true that divorce rates rose sharply during the period that no-fault divorce and the other divorce law changes were being made. However, every study of the impact of these laws on divorce rates has concluded that no relationship existed between the introduction of no-fault and the rise in divorce." Jacob, H. 
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The research is summarized in Bianchi, S.M., and Spain, D. American women in transition. New York: Russell Sage Foundation, 1986.
"Changed circumstances" is a legal term. It denotes that important facts unknown or not able to be determined at the time of divorce have arisen, thus justifying a hearing which might result in a modification of the original divorce decree.
There is a distinction between working in the home and working outside the home in the "commercial work force." Whether a person (usually the wife and mother) works in the home or outside the home, it is still "work." The difference is that working at home is devalued in our society while working outside the home or in the commercial world is not. "It is often said that the homemaker wife may be essential to her husband's market success. But while it may be clear that her services and support added greatly to his comfort, or to his emotional health, it would be harder to show that her services made a significant contribution to . . . 'the acquisition, preservation and maintenance or increase in value of marital property.' Thus such language, if seriously applied, would not leave much for many homemakers. . . . It thus matters greatly whether a 'homemaker's economic contribution is equal, or merely to create an opportunity for the homemaker to try to show how her services contributed to the parties' assets."
These factors include: duration of the marriage, age, health, station, occupation, amount and sources of income, vocational skills, employability, estate, liabilities, and needs of each of the parties, custodial provisions, whether the apportionment is in lieu of or an addition to maintenance, and the opportunity of each for future acquisition of capital assets and income. Statutes also state that consideration should be given to the contribution or dissipation of each party to the acquisition, preservation, depreciation, or appreciation in value of the respective estates, and as the contribution of a spouse as a homemaker or to the family unit. Uniform Marriage and Divorce Act, Section 307. Alternative A. Family Law Reporter, Section 201:0004.
46. See note no. 38, Glendon, p. 228.
